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IN THE UTAH COURT OF APPEALS 
DEANNA FOXLEY, 
Plaintiff/Respondent, 
v. 
WILLIAM N. FOXLEY, 
Defendant/Appellant. 
APPELLANT'S RESPONSE TO 
APPELLEE'S RESPONSE TO 
APPELLANT'S PETITION 
FOR REHEARING 
Case No. 900493-CA 
COMES NOW Appellant above named in response to Appellee's 
Response to Appellant's Petition for Rehearing. 
I. 
MODIFICATION OF CHILD SUPPORT 
Appellant argues that the modification of child support by the 
District Court should be reversed for the following reasons: 
1. Appellee did not submit evidence to support the award of 
an increase to $1,547.00 per month child support. 
2. The amount of child support awarded was based on a 
written child support schedule not admitted into evidence, with no 
basis or foundation and given to the court after trial. 
The Appellee has responded arguing that the court did not rely 
on the written schedule and that there was evidence presented of 
the parties respective incomes to justify the court setting the 
child support amount. 
A. THE COURT DID RELY ON THE WRITTEN CHILD SUPPORT 
SCHEDULE SUBMITTED BY APPELLEE IN SETTING CHILD SUPPORT AND IS 
REVERSIBLE ERROR. 
The statute setting up the mechanism to determine child 
support is found in §78-45-7, et. seq., Utah Code Annotated (1953, 
as amended). 
Despite the fact that the law became effective after the trial 
of this case, it is clear that both parties have based child 
support arguments on these child support guidelines. 
Contrary to Appellee's assertion that the court did not rely 
on the child support schedule submitted by her, the post-trial 
record is clear that it did. On June 1, 1989, Mr. Hughes argued 
that the court had pointed out that the written guideline sheet 
could be submitted at any time. He then argued that findings were 
submitted based on the guidelines (pg. 23, lines 18-25; pg. 24, 
lines 1-2 (June 1, 1989 hearing)). See attached Exhibit "A". 
The trial judge stated that the law requires written 
guidelines to be submitted (pg. 24, lines 2-5 (June 1, 1989 
hearing)). 
The amount of child support awarded by the court was the 
amount stated in the written document submitted by Appellant. 
Finding 25, as do the other findings, reference the child support 
guidelines and use the statutory format. 
2 
Hence, Appellate review of this issue should scrutinize the 
guideline format and whether the Rules of Evidence as to submission 
of written documents apply. 
Appellant's argument is that Appellee did not present 
sufficient evidence to arrive at an income figure and hence, the 
Findings of Fact are deficient in also arriving at an income figure 
for Appellant. 
Section 78-45-7.5(4)(a), Utah Code Annotated (1953, as 
amended) provides the formula to determine the income to be plugged 
into the worksheet. 
There was no evidence of deductions or insurance offered by 
Appellee. She merely introduced Appellant's tax forms through 1987 
and his gross income and did nothing else. 
Where did the income of $6,985.00 submitted by Appellee on the 
worksheet come from? It was a figure that appeared out of thin 
air. Nowhere in the record or findings is there evidence of the 
calculation used to arrive at this figure. 
This is why Appellant is so doggedly pursuing the appeal on 
this issue. The Appellant introduced financial statements showing 
deductions and expenses and submitted the same on a written 
worksheet which supported an increase to $1,044.00 per month. 
B. IS THE WRITTEN WORKSHEET SUBJECT TO THE RULES OF 
EVIDENCE? 
Appellee argues that the court did not rely on the written 
worksheet in attempting to avoid this issue. However, from the 
3 
record, it is clear that the written worksheet was used as the 
basis for all the numbers and the increase. 
Section 78-45-7, Utah Code Annotated (1953, as amended), that 
went into effect on April 24, 1989, provides in subsection (2) that 
if the court finds a material change of circumstance has occurred 
that the court shall require each party to file a proposed child 
support award using the guidelines. 
Nothing is said as to whether the Rules of Evidence apply. 
Appellant has argued in a trial setting that the worksheet is 
hearsay under Rule 801(a) and (b) of the Utah Rules of Evidence and 
not accepted by Rules 802 and 901 (supra). 
Further, Appellant argues that a foundation for its 
introduction was not laid because Appellee did not go through the 
subtractions of business expenses and insurance as required by the 
guidelines. 
As a result, Appellant argues that the award should be 
reversed. 
II. 
INCREASE OF ALIMONY 
Appellant's argument is that the increase in alimony should be 
reversed because the Appellee did not provide the court with a 
specific dollar amount or criteria of what her needs were. 
Appellee response is that Appellant offered no authority for 
such a proposition and further that the trial court could 
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extrapolate a dollar amount from merely presenting a laundry list 
of ambiguous needs. 
Appellant has urged the case of Rasham v. Rasham, 737 P. 2d 996 
(Utah 1987) cited in his petition for rehearing and original brief 
for the proposition that there must be a clear rationale for the 
level of alimony consistent with specific criteria. 
In Rasham (supra), the court reversed alimony of $600.00 per 
month awarded to Mrs. Rasham because the court stated that there 
was nothing in the court's memoranda or its findings of fact to 
delineate Mrs. Rashamfs financial needs. She offered evidence that 
she had monthly expenses of $1521.50 and doctor bills of $9,567.37, 
The court found that she was capable of earning $200.00 per month. 
The court stated that the purpose of alimony was to 
"...maintain as much as possible the standard of living the parties 
enjoyed during the marriage and to avoid the necessity of one 
spouse needing public assistance." (at 125) 
This case is the same. Appellee in her response states she 
has needs but no dollar amount is attached to the needs. 
Further, the majority of the needs claimed by Appellee are 
needs of the children. (See page 7 of Appellee's Response). 
Utah case law is clear that alimony should not be a reward to 
the wife or a punishment to the husband. English v. English, 565 
P.2d 409 (Utah 1977). 
Appellant would argue that if Appellee came into court and 
said I need $400.00 per month to pay for shelter or other necessity 
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so I can maintain a standard of living or avoid welfare, it would 
have been one thing, but to come in and outline a list of needs 
with no dollar amount or no way for the court to attach a dollar 
amount is err as per Rasham (supra). 
III. 
ATTORNEY'S FEES 
Appellant has argued that contrary to Appellate Court's 
opinion, that he did challenge Appellee's evidence regarding her 
need for or entitlement to attorney's fees. 
Appellee argues that Appellant has cited no authority to 
reverse attorney's fees. 
Appellant cited Talley v. Talley, 739 P.2d 83 (Utah App. 
1987), where the court reversed an award of attorney's fees when 
the wife's counsel proffered testimony and produced an exhibit 
itemizing the time and cost and the hourly rates charged. 
The case at bar is no different from Talley (supra). 
Appellant would argue that it is not enough for Appellee to 
come to court with this need or that need and extrapolate from that 
that she cannot pay attorney's fees. At the very minimum, 
Appellant should have a right to challenge the evidence at trial. 
In this case, the attorney's fees were not even presented 
until after the case was closed and then supplemented at a later 
date without evidence. 
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IV. 
MOTION FOR NEW TRIAL 
Appellee argues that the non-disclosure that she spent 
$4,500.00 for an airplane and $19,000.00 for her improvements when 
the findings of fact provide that she did not have bread and milk 
for her family during this same period and that her home was 
falling apart is not probative and substantial. 
These expenditures and the intentional masking when asked 
specifically about them goes to the heart of Appellee!s needs. 
Clearly, failure to grant a new trial was an abuse of 
discretion. Jensen v. Thomas, 570 P.2d 573 (Utah 1962); Lembach v. 
Cot, 639 P.2d 99 (Utah 1981). 
V. 
APPELLANT'S MOTION TO DISMISS 
Appellant moved for dismissal at the end of Appellee's case 
because there was no evidence of Appellee's need or dollar amount 
presented. 
Appellee argues that this is a new issue. The legal standard 
for both a motion for directed verdict and motion to dismiss is the 
same. The court is asked whether the Appellee has met her burden. 
Clearly she has not. 
CONCLUSION 
The court should grant Appellant's Petition for Rehearing. 
Considering the arguments, the court should reverse the decision of 
the trial court. 
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DATED thi s d^ day of November, 1990. 
'Grejjys. 4Sricksen 
Attorney for Defendant/Appellant 
CERTIFICATE OF SERVICE 
I hereby certify that on the Xc? day of November, 1990, I 
mailed, postage prepaid, a true and correct copy of the foregoing 
to: 
Robert W. Hughes 
1000 Valley Tower 
50 West Broadway 
Salt Lake City, Utah 84101 
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making more money and that she had to struggle to obtain her 
own education and support the kids* 
THE COURT: Well, my feeling in writing the 
decision, Mr. Ericksen, regardless of what I said, was, 
that there had been a substantial increase in your client's 
income; that the plaintiff had had a very difficult time in 
supporting and raising those children and trying to get an 
education. The house and everything associated with it was 
gone and was going downhill rapidly. It was in worse shape 
than it had been at best when .they first got it, and wasn't 
good then. And that the cost for that, the money need for 
'* the children and for herself, all have increased terrifically 
'
3
 in the interim. Those are the facts that I really relied 
'* upon in general as to a change of circumstances. 
*
5
 MR. ERICXJEN: Child support guidelines were never 
*
6
 introduced by the plaintiff. 
17
 MR. HUGHES : Yes, they were, your Honor. 
18
 I MR. ERICKSEN: They were introduced after the case 
was closed. 
i0
 | MR. HUGH2SS: The Court pointed out those could be 
2
*
 !
 submitted to the Court at any time. I did submit nine. As 
22
 I understand those rules, for the Court to determine a 
*' number of the incomes of the parties, which the Court did,. 
** and based upon those, and based upon the rules upon which 
** those guidelines were based, we submitted these findings of 
23 
' fact to comply with those. 
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THE COURT: Well, I think that frankly, that the 
law now requires that we have those. They are simply a 
mathematical computation based upon the facts that are 
either admitted or found. 
MR. HUGHES: What is. more disturbing to me, your 
Honor, those were submitted to Mr. Ericksen prior to the 
trial. He had them and there were no surprises to them. Ke 
were working off those the entire time, and those were the 
figures that we introduced at trial which were based on 
evidence• 
THii COURT: Well, we are down to 32, which you 
withdraw, and 33, which I don't feel needs to be changed. 
KR. LRICKSLSS: 33? 
TliL COURT: Yeah. 
KR. i.RlCKSi3I: That talks about personal hardships 
during the marriage and since the time of the divorce. And I 
guess the objectionable part, it appears like the Court— 
THii COURT: 1*11 change it by striking the words 
"both during the marriage" and so it will read, "and during 
substantial and significant hardships since the time of the 
divorce." 
1IR. ERICKSLT*: Just general objections to where we 
don't feel like the findings were replete or were sufficient 
in the following particulars. There should be specific 
24 
